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THE useful article in this number on Passenger Carriers, 
giving a view of some of the leading decisions in this coun- 
try and Great Britain, as to the liability of the carrier to the 
passenger (other considerations applying as to servants) for 
latent and undiscernable defects in the machinery and appa- 
ratus of the carrier, is from the pen of Hon. Francis Hiz- 
LIARD, author of the Law of Torts, etc. 

WE desire to call attention to an interesting decision of the 
Supreme Court of Tennessee, which we publish in another 
place, in which several points in the law of fire insurance are 
ruled. ‘The careful and discriminating note which follows this 
case, was prepared at the request of ourselves and others, by 
MELVILLE M. BiGELow, Esq., of the Boston bar, author of the 


Law of Estoppel, etc. We hope to be able to favor our read- 


ers with other articles from the pen of this able and judicious. 


writer. 


JupGeE Hopkins’ Recent Decision 1N HaMLin v. Perri- 
BONE.—We publish in another place a second paper by Hon. 
Asa IGLEHART, of Evansville, Indiana, in which he criticises 
the position taken by Mr. District Judge Hopkins in Hamlin 
v. Pettibone (ante, p. 404), that the recent amendments to 
§§ 35 and 39 of the bankrupt act, with regard to fraudulent 
conveyances by the debtor, are not retroactive. Judge IGLE- 
HART, argues the other side of the question clearly and forci- 
bly ; but it is understood that, while desiring to promote dis- 
cussion of novel questions of this character, we do not 
necessarily adopt the views of correspondents. 


AMMENDED BANKRUPT ACT—NUMBER AND AMOUNT OF 
PETITIONING CREDITORS.—Mr. District Judge BLArcHrorRD 
has rendered another important decision, in ve Hymes, with 
reference to the number and amount of creditors who 
must join in a petition against an alleged bankrupt, under the 
amendatory act of 1874. The point ruled will perhaps be 
understood from the ‘concluding portion of his opinion, which 
is as follows : : 

Still the point to be determined is what number of creditors must join in 
the petition, and such number must be determined by mzking a computation 
according to the rules laid down in the section. Those rules are, that the num- 
ber of creditors joining in the petition must be, by personal enumeration, at 
least one-fourth of the entire number of creditors, and must have provable 
debts amounting to at least one-third of all the provable debts, with the fur- 
ther rule that, in computing the number who must join—in determining how 
many must join, whether ‘ one or more ""—creditors whose respective debts do 
not exceed $250, are not to be reckoned. Everything that is to be done is to 
compute the number of creditors, ‘‘ as aforesaid,” who must join. In doing 
that the creditors whose respective debts do not exceed $250 are not to be reck- 
oned. Those creditors are to be excluded. If they are excluded, it follows 
necessarily that if only the creditors whose respective debts exceed $250 are 
included and reckoned, the proper number to joirf will be assertained by com- 
puting one-fourth of such creditors and such additional number of them that the 
aggregate of the debts of those computed will amount to one-third of the debt of 
the creditors so included and reckoned—that is, one-third of the debts of the 
creditors whose respective debts exceed $250. This view is supported by the 
concluding sentence of the gth section of the act of 1874, which provides that 
if there are no creditors whose debts exceed the sum of $250, or if the 
requisite number of creditors holding debts exceeding $250 fail to sign the 
petition, the creditors having debts of a less amount shall be reckoned for the 
purposes aforesaid. This shows that where creditors having debts exceeding 








$250 are to be exclusively reckoned, they are to be reckoned for all the pur- 
poses mentioned in the section—that is, for the purpose of arriving at the 
proper number of creditors, which is to be a number having a certain aggre- 
gate of debts. 


. 


THe Canapa Evecrion Casks.—The Canada Law Jour- 
nal, for August and September, devotes considerable space to 
election cases. Indeed, cases arising under election laws 
seem to have become a prolific source of litigation in England 
and Ireland, as well as in Canada. These cases appear to 
involve exclusively the construction of election laws which, 
we presume, have no counterpart on the statue books of any 
of the United States. ‘They are therefore without interest to 
lawyers in this country, unless they have leisure to observe 
the workings of other political systems. statutes 
appear to be framed with the view of promoting the purity of 
1. By punishing the bribery of voters. 


These 


elections in two ways: 
2. By preventing the election and voting of persons who 
have not a requisite property qualification. With reference to 
to the construction of ‘‘Corrupt Practices Act’’ of Canada, 
of 1860, in regard to bribery, we notice that the court (con- 
sisting of the Chief Justice, the Chancellor, and the Chief Jus- 
tice of the Common Pleas of Ontario), in Cameron v. McLen- 
nan, 10 Canada Law Journal, N. S., 217, decline, in the 
present state of the law, to exclude enquiry as to the payment 
ot traveling expenses of persons going to and returning from 
the polls, inasmuch as the same might amount to bribery. On 
this point, Mr. Chief Justice BacHARDSs said : 

By the Corrupt Practices Act of Canada of 1860, sec. 3, paying the expen- 
ses of voters is an illegal act, and any elector who shall hire his horse to any 
candidate or agent for the purpose of conveying electors to and from the poll- 
ing places, shall be disqualified from voting at such election. Section 71 of 
the Ontario Act., 32 Vict., Cap. 21, is similar in effect, and a penalty of $100 is 
imposed, but the latter part provides that any elector who shall hire a horse, 
etc., for any candidate, or for any agent ofany candidate, for the purpose of con- 
veying any electors to and from the polling place, shall be disqualified from 
voting at such election, and under a penalty of $100. Cooper v. Slade, 5 H. L. 
772, seems to be to the effect that merely paying the expenses of an elector, 
as the law stood in England, was not a violation of the statute, but promising 
to pay might be held to be bribery. In the present state of the law we do not 
think we can properly exclude enquiring in these matters. 

In the subsequent case of Woodhouse v. O’ Donohoe, 10 
Canada Law Journal, N. S., 248, the same court hold that the 
hiring of teams, etc., is not a ‘‘corrupt practice’’ within the 
meaning of sec. 3 of ‘ Controverted Election Act,’’ of 1873, 
unless the hiring amounts to bribery. Upon this point, the 
same learned judge said : 

We think the hiring of cabs and vehicles is not a “ corrupt practice” within 
the meaning of those words in section 3 of the “ Controverted Election Act,” 
1873. The “Act of the Parliament of Canada” there mentioned, refers to 
an “ Act of the Dominion of Canada." But the clause will not be struck out, 
as the hiring might amount to bribery, and the petitioner should have the right 
to give evidence under@&for that purpose. 

. . . . . 

These quotations serve to convey an idea of the questions 
which seem now to be engaging a large share of the attention 
of the courts of ®ntarip. 





—JUDGE BRAZEL HARRASON, the original of one of the characters in Cooper's 
novel, “ -Hunter,” died in Kalamazoo, Mich., a few days ago, aged 
104 years. is descendants number 203. He was a native of Frederick 
county, Md. He was nota lawyer, but this did not disqualify for judge in 
the wilderness, when judges were hot required to know any law. 





_ Some states one year, and in others eighteen months, in others two years, in 


An the last number there is a paper on the valid voluntary settlement of a 
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The Purpose of a Law Review. 

The learned editor of the Forum has also written a letter 
to Mrs. Bradwell, of tte Chicago Legal News, which, with 
Mrs. Bradwell’s comments thereon, is as follows: 

BALTIMORE, Aug. 27, 1874. 

DEAR MADAM :—In the isssue of your valuable paper of August 15th, 
which I have just seen, you fall into a slight inaccuarcy in regard to the 
“ Forum,” and thereby do some little injustice. The great feature of the Re- 
view, designed by its projector, was to publish abstracts of the most recent 
decisions of importance, up to date, and not take the cases from the latest 

f of published reports. Ofcourse, no one could expect us to give over 
a hundred cases in full (the number in July No.), which would make a volume 
of two thousand pages, and being issued four times a year, would be an under- 
taking better suited to Chicago than here. You state that two objects are 
necessary to a great law review — one to give carefully prepared articles on 
leading subjects, the other to publish reports of cases for the three preceding 
months. This, you say, we do, but “fail to tell where the opinions may be 
found."" Now, we certainly did give the title of the case, and the state and 
court where decided. We could refer to no report, because our cases are in 





advance of the published reports, and we do not know what number of the 
reports will contain them. Of course, if, as you say, we publish cases decided 
from one day to three months beforehand, it will, therefore, be impossible to 
give any reference but what we have given, as no report then in existence will 
contain them. 

In Maryland the 38th Vol. is out a few months ; the cases we give will soon 
appear in 39th, and some not until goth. Copies of all the cases we give can 
be obtained in full by sending io the clerks of the respective st~tes, and we do 
not know what more we could do. The cases found in other periodicals in 
this country, are from the latest volumes of reports. 

As to the question of articles, such writers as we have published articles 
from, as Hons, Isaac Redfield, Wm, Lawrence, Prof. Holmes, etc., will 
answer any objections completely on that score. 

Very respectfully, 

ATKINSON SCHAUMBURG. 
[MRS. BRADWELL’S COMMENTS. ] 

We will assure our brother of the orum” that we did not faii into 
a “slight inaccuracy in regard to the {F@rum.'*’ We said one of the pur- 
poses for which a quarterly law review is now useful, is to give the points 
decided in cases involving new and important questions for the three months 
preceding its issue, and where the full opinions may be found. We were 
led to this remark by the fact that the ‘“ Forum” republished, on page 138, 
thd syllabus to Dempster e¢ a/. v. West, whick’we prepared at a cost of con- 
sid@rable r, without stating from whience jf came, or where the opinion 


cougd be found. We cannot better vod thamgby saying, had the ‘‘ Forum”’ 





addgd that‘the option could be foubd in 6’Chicago Legal News, 335, it 


wougd havés enabled ‘its readers intesested ig the important questions in-J 


volved, to ha*€ obtained access to the\ full apinion. This is one of many 


casep, of which WY can give the volumej\and pagé. We shall notice the next 
number ofthe “ Forum,” and should it givtreferences when it abstracts 
opinjons from*law periodicals, we shall be glad to note the fact. ; 


We thihk’Mr6. Bradwell has slightly the advantage in this 
argument. In qbort, her criticism of the Forum was the same 
as ours, and no doubt, like our own, was simply intended as 
a friendly suggestion ; and the instance which she cites of 
Dempster v. West, may be supplemented by the large number 
of similar instances cited by us (ante, p. 447). The Septem- 
ber number of the Canada Law Journal contains a notice of 
the Forum, in which a more conspicuous failure to give the 
proper credit is thus pointed out: 








chose in action, which, we think, we remember to ha’ n first in the Solici- 
tors’ Journal, and it is perhaps an oversight that no credit is given in The 
Forum for the article in question. 

No doubt Mr. Schaumburg has, in t his practice, 
entrusted the preparation of his abstracts of decisions and 
other selected, matter too largely to his clerks, which accounts 
for his misapprehension as to the sources from whefe much 
of this matter was compiled. 


in the fact that if his readers know that an opinion is pub- 
lished in the Chicago Legal News or CENTRAL Law JOURNAL, 
they can procure a copy of the journa! which contains it for 
ten cents. Otherwise, they will be obliged to procure a 
transcript from the clerk, at a cost generally of several dollars. 





Passenger Carriers. 

In a late English case, Readhead v. the Midland, etc., L. 
R. 2 Q. B., 413, the court were divided in opinion upon the 
question whether passenger carriers are liable for injury 
caused by an unavoidable and latent defect in the carriage ; a 
majority of the judges holding the negative. In this case, an 
action against a railroad company, the accident was caused by 
the giving away of a wheel, the tire having broken into three 
pieces in consequence of a flaw in the wadding, caused by 
an air-bubble. It was proved that such a defect would some 
times occur in spite of the greatest care on the part of the 
manufacturer ; that it could not be discovered in the process 
of manufacture nor afterwards, either by the eye or from the 
ringing of the metal. The carriage, which belonged to 
another company, by mutual arrangement had been examined 
at the usual places, among others at Trent, the last stopping 
place prior to the accident ; and the wheel, on hammering, 
then rang true. The tire was of considerably more than the 
minimum thickness, to which it is found in practice safe to 
wear tires. 

The weight of authority seems now to be, that the law requires 
from common carriers of passengers the highest degree of care 
and diligence which a reasonable and cautious man would use. 
Taylor v. Grand, 48 N. H. 304; Simmons v. New, 97 Mass. 
361 ; Maverick v. Eighth, 36 N. Y. 378; Johnson v. Winona, 
11 Minn. 296. With reference to vehicles drawn by horses, the 
responsibility is said to apply to the team, the load and the 
state of the road ; the carriage must be road-worthy, the horses 
broken and steady, the harness in good condition, the driver 
skillful, cautious and sober, acquainted with the road, watch- 
ful and competent, and willing properly to meet any emergen- 
cy or difficulty. Derwort v. Loomer, 21 Conn. 245; Taylor 

16 Minn. 566; Fuller v. Naugatuck, 21 Conn. 557. The 
proprietors of a stage are liable if the coach was upset by the run- 
ning of the horses, and if they ran, not from accidental fright, 
but because the blocks were out of the brake, causing the 
stage to run upon them ; and if the running might have been 
prevented, had the horses been properly harnessed, or the 
utmost care and diligence of a cautious person used to secure 
the blocks in the brake. So, if a stage is upset in conse- 
quence of baggage on the top. Farish v. Reigle, 11 Gratt. 
697; Boyce v. California, 25 Cal. 467; Fairchild v. Califor- 
nia, 13 Ib. 599; Aldenv. N. Y., 26 N. Y., 102; Burns v. 
Cork, 13 Irish C. L. 543. Or if the superintendent allows 
aperson other than the regular driver to drive the stage. 
Tuller v. Talbot, 23 Ill. 357. So, although the accident occur 
through the recklessness of the driver of another stage, who 
with his employers may be also liable ; if the driver of the stage 
to which the accident occurred, was wanting in skill or pru- 
dence. Peck v. Neil, 3 Mc. L. 22. Proof that the plaintiff 
was a passenger of the accident and the injury, makes a prima 
facie case. Galena v. Yarwood, 17 Ill. 509; Dawson v. Man- 
chester, 5 Law T. (N. S.) 182. See Yonge v. Kinney, 28 
Geo. 111. And, contrary to the decision in Readhead 





The advantage of these hinss S Mr. Schaumburg consists 
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is responsible for injury caused by a crack in the iron 
axle of a car, though not discoverable by any practicable mode 
of examination. Alden v. N. Y., 26 N.Y. 1roz. And in gen- 
eral, that a carrier of passengers is liable for any accident 
occurring through defective construction of the vehicle, 
although the defect were out of sight, and not discoverable 
upon ordinary examination. Sharp v. Grey, 9 Bing. 457. 

In other cases the railroad is held liable if the defect in an 
axle could have been discovered in the process of manufac- 
ture by any known test. Hegeman v. Western, 13 N. Y. 9. 
So, incase of an imperfection in a driving wheel, which had not 
been tested after long use, though in the usual course, ham- 
mered all‘ round when new. Manser v. Eastern, 6 H. & N. 
899. So, for the breaking of an axle from frost, if there was 
theslightest negligence in not preventing it. Frink v. Potter, 17 
Ill. 406. Andarailroad, though purchasing its stock from com- 
petent manufacturers, in the due course of business, is held 
responsible for their negligence. Burns v. Cork, 13 Ir. C. 
L. 543. 

But a somewhat less rigid rule may seem to have been 
adopted in recent decisions, prior to Redhead v. The Mid- 
land, etc. See Anderson v. Pyper, Hay, [?] 23. Thusin Ingalls 
v. Bills, g Met. 1, specially referred to in the opinion of the 
court iff that case, it is held that the passenger carrier is respon- 
sible, if an accident happens from a defect in the coach which 
might have been discovered by the most careful examination ; 
but not where it arises from a hidden and internal defect, 
which a careful and thorough examination would not disclose, 
and which could not be gugrded against by a sound judgment 
and the most vigilant oversight. 

«A coach was overturned in consequence of the removal, 
émece the coach had last passed, of one of two cottages, 
jvhereby the driver was deceived as to the course of the road, 
iv a moon-light night. In an action against the coach 
sroprietor for an injury thereby sustained, the jury were 
4n$tructed, that, as the road was of sufficient width, and there 
wads no obstruction or want of light, the coachman ought to 
have kept within its limits. Buta verdict for the plaintiff 
Was set aside, upon the ground that the question of the driver’s 
negligence should have been left to the jury. Crofts v. 
Waterhouse, 11 Moo. 133. And, with reference to railroads, 
it is held jn recent cases, that a railroad is bound to use the best 
precautions ij-known practical use, but not every possible pre- 
caution, which the highest scientific skill, according to specu- 
lative evidence, might have suggested. Ford v. London, 2 
F. & F. 730. It is bound to adopt any new and useful 
improvement, which would have prevented the accident. 


Smith v. N. Y., 19 N. Y. 127. F. H. 





Homicide — Circumstantial Evidence—Force and 
Direction of Gun-Shot Wounds. 

The case of Saunders v. State, 37 Tex. 710, furnishes an 
interesting discussion of this question. Saunders was indicted 
for the murder of James Huffhines. He was convicted of 
murder in the first degree, and sentenced to be hanged. The 
principal evidence for the state was that furnished by the state- 
ments of the prisoner himself, which made the killing of 
Huffhines purely accidental. 

It appeared that Saunders was hired to the deceased ; that he 
was accustomed to work with, and take care of, horses ; that he 


| had, whilst working for Huffhines, and also whilst working 


| for another person, been in the habit of getting up in the 
| night and going out to look after the horses in his care, under 
some real or imaginary alarm of a disturbance of the horses 
On the night of the 
killing, he called the deceased to go out with him to look 
after the horses, pretending to have seen some person on the 
premises. They went out together, the defendant having a 
pistol. Whilst out a short distance from the house, the 
deceased was shot by the discharge of the pistol in the hands 
of the defendant, and died from the wound. 

The defendant’s account of the shooting was, that the 
deceased was walking before him ; that they were returning to 
the house ; that he (defendant) had cocked his pistol, and 
was attempting to let the hammer down, holding the pistol in 
his hands, at a angle supposed to be about 45°, from his 
manner of illustrating the position of the weapon in his 
hands; that the hammer slipped from under his thumb, caus- 
ing an accidental discharge of the pistol, the ball, as he 
But instead of 
this, the ball, in fact, entered the head of the deceased, about the 
base of the occipital bone, penetrating about two inches in a 
downward range towards the chin. 


by persons intending to steal them. 


supposed, entering the deceased in the back. 


The conviction was 
supported by the testimony of experts, showing that from the 
direction which the ball took on entering the head of the 
deceased, that the statement of the prisoner could not be 
true. 

Mr. Justice WALKER said: 

The state has adopted a theory, favored by the evidence of professional 
witnesses, inconsistent with the statements of the appellant, which appears to 
be predicated [on the supposition} that the direction of the ball, after it entered 
the head of the deceased, must necessarily have followed the prolongation of a 
straight line from the point at which it was discharged from the pistol. This 
theory, iftrue, to account for the depression in the line of direction pursued by 
the ball, after entering the man's head, would establish the fact that the ball 
must have been fired from a point higher than the head of the deceased, which 
might, perhaps, involve the case in speculation, if not in absurdity. At all events, 
it is inconsistent with the idea that the pistol was held in the ordinary position 
in which such weapons are held when aimed at an object, if the theory of the 
state be correct. 

But, after having examined some authorities of very high standing on gun- 
shot wounds, and particularly tle reports of surgeons employed in the field 
and base hospitals during the late war in the United States, we are perfectly 
satisfied that to whatever degree of perfection the noble science of surgery may 
have been brought, no rules have ever been laid down or attempted to es- 
tablish the geometrical direction of war missiles after entering the human body. 
Where bodies of equal density, and of spherical form (as in case of the ivory 
balls used in the game of billiards) are brought in contact, they will seperate 
on the geometrical principle that the angle of incidence is equal to the angle 
of reflection. This, however, depends upon the condition that the cue, by 
which the moving ball is forced, shall strike precisely upon its center — the 
skillful player well understanding how to produce or avoid this result. 
illustrations might be given of this principle on the billiard table. 

But when bodies of unequal density and different in form are brought in 
contact by equal-or unequal forces, the principle by which they will be deflec- 
ted depends upon so many conditions as to have so far uttertly baffled any law 
which science has established. There are plenty of living men who could, upon 
their own bodies illustrate the eratic and utterly uncertain direction of gun-shot 
wounds, by a simple reference to the wound of entrance and the wound of 


Many 


exit. A ball passing through the atmosphere under a diminishing force will 
be deflected more easily than one flying with the full velocity of its exit from 
the muzzle of the piece from which it is discharged. Many instahces are found 
where partially spent balls, entering merely the muscular parts of the human 
body, have traversed a line varying many degrees from the line upon which 
they entered the body. The most remarkable and singular results are often 
witnesse@where leaden balls come in contact with the tough sinewous cartil- 
ages or ossified parts of the human body. Nevertheless it is true that the con- 
ical balls used in modern warfare, when passing through a line of any direc- 





tion with great velocity, and brought in contact with substances of less den- 





465 


CENTRAL LAW JOURNAL. 


[Number 38, 





sity, will pass forward on a straight line for a short distance. unless the form 
of the object be such as to exert an unequal resistance on the striking sur- 
faces. We feel sure we are authorized in these remarks by the experience 
and scientific observation of every author who has treated the subject, and 
especially those who have written from personal observation. We do not feel 
authorized in a legal opinion to enter at length into mere scientific specula- 
tions. But we think in this case we are called on to deduce from science as 


far as it goes, and from known facts and principles, whatever can be so legiti- 


mately deduced in favor of innocence and human life. 

The state offered in evidence the testimony which the appellant furnished 
against himself, and then, taking everything for granted which could fix the 
guilt of the appellant, those parts of his statement which would imply his in- 
nocence are attacked by the evidence of surgeons, whose statements, we 
believe, have been allowed an undue force by the jury. No member of the 
profession, whose experience has extended to this class of cases, need be ad- 
monished of the danger of reiying too much on the opinion of experts. 
%* * # We have twice very carefully examined this record, and the case has 
been argued, with great ability to the court, and we feel that we should be 
doing great wrong in taking away the life of a human being upon doubtful 
and uncertain evidence, were we to affirm this judgment. We regard it as 
one of those cases where the law has been violated in not giving the accused 
the benefit of those grave doubts which must rest upon every well informed 
mind that has attended to all the evidence in the case. We therefore reverse 
the judgment of the district court and remand the case.” 

The above opinion, notwithstanding some slight inaccu- 
racy in the use of terms, presents what appears to be a just and 
correct view of the question discussed. Thus, it is hardly proper 
to call the rule that the angle of incidence is equal to the 
angle of reflection, a geometrica/ principle. It is rather a 
physical principle a law of motion, which we discover, not 
by any geometrical demonstration, but by observation of the 
action of one physical body upon another. Again, it is 
scarcely proper to speak of ‘‘ any law which science has 
established.’ Science does not establish laws, but simply dis- 
covers those which are already in existence. In this sense it 
may be said, however, that science estadb/ishes the existence of 
certain laws of nature, and this is doubtless what the learned 
judge meant. Passing over these slight inaccuracies — which 
might well be excused ina lawyer, asa surgeon would certainly 
be excused in like inaccuracies in the use of legal terms — 
the view taken by the learned judge appears, as he states, to 
embody the views of the best writers on the subject. Thus, 
Dr. WuartTON, in his work on Medical Jurisprudence, Vol. 2, 
part 2, § 712, says: 

A ball after entering the skin is deflected from a straight course by very 
slight causes. Many examples of this fact are given by all authors on military 
surgery. The following is a singular illustration of it: Ina duel with pistols 
between two students at Strasburg, one fell apparently mortally wounded in 
the neck, but almost immediately got up, without feeling any inconvenience from 
his wound. It was found that the bullet had struck the larynx obliquely, and 
glancing from the cartilage, had gone completely around the neck and stopped 
on the opposite side of the larynx from where it was discovered. It was taken 
out by making simply an incision over it. Other examples might be cited in 
which balls have made a circuit around the cavities of the body, without enter- 
ing them. In a wound of the head, thorax or abdomen, the ball may make a 
half circuit of the body and lodge or emerge at a point opposite that at which 
it entered, thus leading one to suppose that it must have passed directly through. 
In the battle of Suddozam, a soldier was struck by a bullet just above the right 
haunch bone. The ball passed around the trunk, entered the abdomiday 
parietes on the Zeft side, then passed downward through the sciatic notch, and 
“at length contented itself with remaining in the left nates.” 





—A DARING attempt was made on the night of the 5th instant to burn the 
records of the office of the attorney-general of Louisiana. During the night 
the.offices of that officer, in the St. Louis Hotel, now used as a state house, 
were broken open, all the records therein piled in a heap in the centre of 
the main office, and, together with part of the furniture, saturated with coal- 
oil and set on fire. Fortunately the flame went out, and only one or two of 
the papers were charred, though all are rendered nearly illegible by oil. The 
incendiaries appear to have been frightened off before completing their work. 
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Fire Insurance—Warranty—Concealment— Waiver 
of Defences. 


| GEO. W. CHEEK, AND OTHERS, v. COLUMBIA FIRE INS. 
| CO.—SAME vy. NORTH AMERICAN FIRE INS. CO.— 
SAME v. PHCENIX FIRE INS. CO. - - 


Supreme Court of Tennessee, April Term, 1874. 


Hon. A. O. P. NICHOLSON, Chief Justice. 


P. TURNEY, | 
‘* ROBERT MCFARLAND, | 
‘JAMES W. DEADERICK, } Judges. 
““ TuHos, J. FREEMAN, | 
‘© Joun L. T. SNEED, j 


1. Void Tax Title.—In answer to a question whether the applicant for an insurance 
against fire owns the property upon which insurance is to be effected, and whether any 
other person is interested in it, he need not disclose the existence of a void tax title to 
the same. 


2. Lease of Premises.—The application in thiscase, which was made part of the pol- 
icy, contained the following question and answer :—‘‘ Is the mill leased or rented? If so, 
to whom, and how long ?”” Ans.—‘‘ No.”’ Hedd, that the question was designed to ascer- 
tain whether the applicants had made a lease of the premises, not whether they were 
holding as lessees. 


ises was in litigation, Ae/d, in the absence of any interrogatory upon the subject, not to 
avoid the policy. 


4- Application filled out by Company’s Agent.—If all the facts inquired of are 
truly stated to the company’s agent, and he fills out the application, any failure by him 
to state therein facts made known to him, is to be attributable to the company, and will 
not avoid the policy. The evidence on this point considered. 


5. Waiver of Defence.—Where the insurance company rest their defence upon the 
ground of a misrepresentation of title: Ae/d, that they must be confined to this point, 
and cannot allege other grounds of defence. 

The only material fact not stated in the opinion of the court is 
the existence of the following condition in the policy of the Colum- 
bia Company: ‘‘ If the property to be insured be held in trust or 
on commission, or be a aseho/d, or other interest not absolute, it 
must be so represented to the company, and expressed in the pol- 
icy in writing ; otherwise the insurance as to such property shall-be 
void.”” Similar provisions were contained in the other policies. 

Pierce & Dix, for Columbia and North American Companies ; 
E. S. Hammond & E. L. Belcher, for Phoenix Company. 

McFARLAND, J., delivered the opinion of the court. 

These causes have been argued and considered together in this 
court. They are bills filed to recover the amount of three fire 
policies underwritten severally by the defendants, who are insur- 
ance companies, organized and having their principal offices in 
other states, but at the time doing business in this state, and rep- 
resented by the same agent. 

The policies were issued upon the application of Geo. W. Cheek 
& Co., and are each for five thousand dollars, ‘‘on machinery 
fixed and movable,” in a certain cotton mill, described in the pol- 
icy and application. The loss by fire within the time covered by 
the contract, is shown, and in fact not denied. The defence in 
each case is placed upon substantially the same ground. 

In the application, which is made part of the contract, occur 
the following questions and answers, substantially the same in each, 
to-wit : ' 

“Are the building and machinery both owned by applicants?” 
Ans., “ Yes." ‘‘Is any other person interested in the property ? 
If so, state the interest particularly.” Ans., ‘‘No.” ‘Is the mill 
leased or rented? If so, to whomand how long?” Ans., ‘‘ No.” 

The applicants in said written application, agree that it contains 
a just and true statement of all facts and circumstances in regard 
to the condition, situation and value of the property, known to 
them, and material to the risk, and make this a condition of the 
insurance. 

The defendants in their answers admit the contracts, but deny 
“that said Geo. W. Cheek & Co. were the owners of the property 
described in said policy, or had any insurable interest therein at 





the time said policy issued, except as tenants,” but charge that “in 


3. Concealment.—The non-disclosure of the fact that the title to the insured prem- 
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truth and in fact the property at the time belonged to W. J. Smith | 
and Fielding Hurst, who had purchased the same at the United | 
|regard to the manner in which Geo. W. Cheek & Co. then held 
| possession ; but when understood in the sense in which the parties 


States direct tax sale in June, 1864.” 

This defence proceeds upon the ground that the assured had no 
insurable interest in the property, and also upon the ground that, 
in this respect, which was material to the risk, the statements of 
fact in the application were untrue, and by the terms of the con- 
tract it was thereby avoided. 

This necessarily presents the question whether or not Geo. W. 
Cheek & Co. were the owners of the property. They are admitted 
to have been the owners up to the time of the tax sale referred to. 
This tax sale is the adverse title set up by the defence. While 
of course we can make no adjudication binding upon Smith and 
Hurst, who claim this tax title, still the question is presented, and 
its discussion is essential to the determination of the present 
case. 

It is not denied that such tax sale was made, and that Smith & 
Hurst were the purchasers of the property; but it is argued that 
this sale was absolutely void for several reasons, only one of which 
we notice. It is clearly shown by the proof that the amount of the 
direct tax assessed under the act of Congress, together with the 
penalty and costs, was duly tendered to the commissioners by the 
owners before the sale, but the tender was refused. Upon this 
proof we must hold, upon the authority of Bennett v. Hunter, 9 
Wallace, 338, that Smith & Hurst acquired no title under their 
purchase. ; 

This being the only objection taken to the title, it results that Geo. 
W. Cheek & Co., not only had an insurable interest, but were the 
absolute owners of the property, and their statements to that effect 
in their application were strictly true. 

It is next argued that, however the foregoing question may be, 
Cheek & Co. did fraudulently conceal from the defendants or their 
agent, other facts material to the risk. In two of the cases cross- 
bills were filed to avoid the policies upon this ground. In the 
other case the defence was made by answer. The other facts 
charged to have been concealed, or falsely represented in the 
application, are as follows: Smith & Hurst, under their tax 
purchase, and by aid of the military authorities, took forcible 
possession of the property, and held it for a short time, until the 
said Geo. W. Cheek & Co. had instituted legal proceedings to 
regain possession. Under a decree of the United States Court at 
Memphis, R. C. Brinckley, who had sold the property to Geo. W. 
Cheek & Co., and who had alien upon it for unpaid purchase- 
money, was appointed receiver, with directions that he might rent 
it to said Geo. W. Cheek & Co., for the sum of one thousand dol- 
lars per month, which he did. In this mode and under this con- 
tract with Brinkley, Geo. W. Cheek & Co. had regained possession 
a short time before these policies were issued, and this was the 
character of their possession at the time. It is not shown what 
became of the proceedings in the United States Court. 

The first question is, are these facts inconsistent with the truth of 
the statements made in the application for the policy, as shown in 
the three questions and answers which we have set forth ? 


It is clear these facts do not contravene. the truth of the first two 
questions and answers, to the effect that the applicants were the 
owners of the buildings and machinery, and that no other person 
was interested in the property ; for we should understand the inter- 
est of other persons, enquired after in this question, to be an actual 
interest, and not a mere pretended claim without any real founda- 
tion. The third question and answer are to the effect that the mill 
was not leased or rented to any one. ‘This was doubtless intended 
to mean, that Geo. W. Cheek & Co., who were the owners, were 
themselves in possession, and so expected to remain ; that they had 
not rented or leased to any third person, who might take possession. 
On the other hand it is true that the applicants, although the 
owners, were themselves in possession as renters under the 
receiver Brinkley. 


| 
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The statement contained in this last question and answer, when 
literally construed, is contradicted by the facts we have stated in 


most probably understood it, it is not contradicted by the facts 
stated. 

But the application purports to contain a true statement of all 
facts material to the risk, and it might be argued that an omission 
to state some material fact known to the applicant, though not 


| specially enquired about, would be in effect the same as to make 


We do not concede this 
For if the under- 
writers choose to insure without special enquiry as to certain 
facts, the applicant is not bound to know that these facts would be 
regarded as material, and a failure to disclose them would not 


an untrue statement in the application. 
proposition in an unqualified sense to be sound. 


necessarily avoid the policy. See 2d vol. Bennett's Ins. Cases, 
p. 279, from 5 Hill N. Y. 188. 

If the facts not disclosed were unusual, and such as the appli- 
cant must know to be material, the case would be different. 
Fland. on Ins. 334-5. 

At all events we should say that where the defence is predicated 
upon a mere failure to disclose some facts within the applicant's 
knowledge; not enquired about, the fact not disclosed must be 
material to the risk in order to avoid the policy. Fland. on 
Ins. 293. 

We have not found in the numerous cases referred to on this 
question, satisfactory authority for holding that the facts, which it 
is alleged were not disclosed, were so material to the risk as to 
avoid the policy. 
tinction between statements made upon direct enquries, and a 


For, as indicated, in fire policies there is a dis- 


In the latter cases, 
facts 
Fland. on Ins. p. 328, and authorities there cited. 


mere omission to state facts not enquired about. 


more latitude is allowed in showing that the were not 
material. 
The cases referred to in Flanders Insurance, p. 293 and notes, 
are cases where the facts are stated in the application, and by the 
terms of the contract are made material. 
Treating of concealments, Mr. Flanders says, p. 339: ‘“‘A pending 
litigation respecting the subject of the insurance, not voluntarily 
disclosed, will not avoid the risk. And 


competent witnesses in such a case to prove that the fact concealed 


the underwriters are not 


was material. It is not a question of science or skill, with, respect 
to which they might be experts.’’ For this he refers to Hill v. 
Lafayette Ins. Co. 2 Mich. 476. Our own court has held that the 
existence of a mortgage not disclosed was not material. 8 Hum. 
684; although there are authorities to the contrary. 

The facts which it is alleged were not disclosed, are : 

ist. The existence of the pending litigation in the United States 
Court. This litigation, as we have seen, involved only the claim of 
Smith & Hurst, which, in our opinion, was a claim without legal 
foundation. The applicants, notwithstanding this litigation, assume 
to state in their application that they were the absolute owners, and 
we hold their statement to be true. 

2d. It is said they failed to state that Smith & Hurst had had 
possession. We do not see how this could be material. 

3d. It is said they failed to disclose that, under the pending liti- 
gation, they had rented under the receiver. Assuming, as we do, 
that Cheek & Co. were the owners, that the claim of Smith & 
Hurst was illegal; the practical legal effect simply was that Cheek 
& Co. would be subject to the order of the court pending the liti- 
gation. 

All these facts might, within the range of possibility, affect the risk. 
Parties engaged in an angry litigation about property might be 
tempted to destroy it, rather than have their adversary succeed. But 
this is rather a remote danger. Geo. W. Cheek & Co. in 
possession claiming to be owners, and were in fact owners. We 
do not see that their care and prudence in regard to it would b 
affected by circumstances stated. 


were 
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We are not satisfied that a failure to disclose these facts would 
have avoided the policy. Although the agent says in his opinion 
the facts might have been regarded as material, it is not a question 
to be decided by his opinion. 

But aside from all this, how are the facts in regard to the alleged 
concealment? For the complainants it is maintained that these 
facts were fully disclosed to the agent, but he not regarding them 
as material, did not insert them in the written application, which 
was made out by him. Upon this we have the testimony of Cheek 
& Page, the two members of the firm, the former very positive and 
decided, the latter not so full, but to the same purport. They have 
no direct interest, as they have assigned the policies without re- 
course on them. On the other hand, the agent says these facts 
were not disclosed to him. We do not see that he has a legal in- 
terest, but his feelings would naturally incline him not to admit 
any failure of duty in the matter towards his principals. 

The facts are to some extent of a public nature. If we regard 
the onus upon the defendants to make out the concealment, in this 
they have clearly failed. 

And even if the written application be construed to contain state- 
ments inconsistent with the facts, still, in cases where the applica- 
tion is made out by the agent of the underwriters, and the facts are 
‘fully disclosed to him, and he fails to insert them, this will not 
avoid the policy. 

Upon this question the defendants’ counsel have referred us to a 
large number of cases, and it is maintained that this is in conflict 
with the rule which rejects parol evidence to contradict a written 
contract, and is only allowed in exceptional cases, where the facts 
untruly stated, are of a public and notorious character, or where 
there is fraud, accident or mistake. We cannot review or under- 
take to reconcile these authorities. We can only give the rule, 
which is sustained by one class of authorities, and which we think 
is sound. 

1st. The agent who fills up the blanks or makes out the written 
application, is still in this the agent of the insurers, and not of the 
insured. He is in the employ of the insurers ; it is his duty to rep- 
resent them, and protect their interest, and he cannot rightfully di- 
vest himself of this character, although the application is in form the 
act of the insured. Bearing this in mind, and regarding 
the acts of the agent as the act of the company, then if 
we assume that the facts were fuily disclosed to him, 
and he fails to state them truly in the application, it 
would be mainfestly against all sound principle to allow any false 
statement thus inserted in the application to avoid the policy. It 
would be to allow the defendants to take advantage of their own 
wrong. It would put it in the power of an agent to destroy the 
effect of the policy, without fault upon the part of the applicant. Of 
course, if actual collusion be shown between the agent and insured, 
the case would be different. This may be placed either upon the 
ground of fraud or estoppel. We refer to the cases of the Insurance 
Co. v. Wilkinson, 13 Wallace, 222, and the Planters’ Insurance Co. 
v. Sorrells, by this court, at Nashville, Mss., recently decided, as 
authorities for this holding. In the former case, it was said, this 
does not come in conflict with the rule rejecting parol evidence to 
vary a written contract, but proceeds upon the ground that the ap- 
plication in such case is not the statement of the applicant. 

The proof clearly shows that the application was made out by 
the agent of the defendants, and the weight of proof is that the 
facts were fully disclosed to him. 

A question of this character must be determined like any other 
question of fact, by the weight of evidence. We do not see that 
any different rule should be adopted as to the amount of evidence 
required, from the ordinary rule where any other question of fact is 
involved in a civil case. 

Other objections are made, Ist. That the complainants have 
averred that they used all proper precaution to prevent the fire, that 
this was not admitted, and there isno proof. 2d. There is no suffi- 
cient proof of the amount of the loss. 





We think it manifest, from the record, that the only defences set 
up are those we have considered, In fact, the real cause of resist- 
ing the payment was upon the ground that Smith & Hurst were the 
owners of the property. This was the real defence, and is the only 
real defence set up or put in issue. 

It appears that proofs of losses were furnished in due time, and 
no objections were taken to them, and in the first named case the 
agentat Memphis had been instructed to draw on the secretary of the 
company for the amount of the policy, and the evidence indicates 
that the other two defendants were acting in concert on this subject. 
It appears that Geo. W. Cheek & Co. owed Brinkley balance for 
purchase-money, a note of $20,000. They (after the fire) offered him 
in payment four policies of $5,000 each (not the ones in contro- 
versy inthis case), as they had $75,000 in insurance, but others. 
He was advised by the agent of the defendant not to take them, 
but to take the three policies involved in this case, and one other, 
all of which were in companies represented by him, and this upon 
the ground that these policies would be paid. Before the time, how- 
ever, the instructions of the agent to draw for the amount, were 
withdrawn by telegraph and afterwards by letter, and from this 
letter it is clear that the defence then contemplated was upon the 
ground that Smith & Hurst were the owners of the property ; and 
the defendants had determined to pay the losses, but afterwards 
determined to resist upon this ground. We think, therefore, the 
questions argued are not raised by the record. 


The decrees will be affirmed with costs. 
Petition for rehearing denied. 


NoTE.—This case has raised in a new form the consideration of several old 
and well established principles of the law of insurance, if any of the rules of fre 
insurance can be said to be old and well established, and presents a fair illus- 
tration of the fact that the plainest doctrines of the law are often very difficult 
of application. This difficulty was, perhaps, in the mind of Lord ELDEN when 
he made, somewhere, the well known remark that his decisions must not be re- 
garded as laying down any general principles; the rule of law in each case 
was to be considered just as broad as the facts of the case, and no broader — 
an injunction conspicuous in its breach. 

Upon some of the points in the principal case, we cannot agree with the 
court of Tennessee. We shall not insist strongly that there may be doubt of 
the correctness of the first point; and yet we cannot pass it by without one sug- 
gestion. The court hold that, inasmuch as the tax title of Smith & Hurst was 
void, there was no misrepresentation in the statement that no one except the 
applicants and Brinkley were interested in the property. The court are 
doubtless correct in saying that this meant that no one else hada valid interest 
and that it was not falsified by the pretended title of Smith & Hurst. But 
suppose those gentlemen had called for a return of the sum bid for the prop- 
erty, and had received it, on the ground that the sale was void, as Cheek & 
Co. claimed, would not the government then assert the continued existence of 
its lien for taxes? If the sale was void, the lien had not been destroyed, and 
only awaited an assertion. Is nota lien upon real estate an interest in it ? 
The payment by Smtih & Hurst of the purchase-price was not a payment of 
the taxes on behalf of the owner within the act of Congress. The sum paid 
may have been a great deal more, through the competition of bidders, 
than the amount due for taxes; it was a purchase of the property, against the 
interest of the delinquent. 

However, the improbability of an assertion of such lien by the government 
makes this criticism, perhaps, appear rather technical. And yet there was a 
warranty of the truth of all the statements made; and a false statement, how- 
ever immaterial, avoids a warranty. 

As to the alleged misrepresentation concerning the character of the plaintiff's 
possession, the conclusion of the court would perhaps be correct if the ques- 
tion and answer given in the opinion were the only facts upon which such a 
misrepresentation could be based. Had the question, indeed, been merely “ is 
the mill leased or rented ?"’ we should be disposed to think that, without going 
farther, the court were wrong in saying that this question was intended to 
ascertain whether the applicants had leased the property. For, Cheek & Co. 
were in possession, as they had before stated in their application; and as the 
lessee is always in possession in the case of an actual lease, and 
not the lessor, it would follow that the companies must have meant 
by their question to ascertain whether the applicants were lessees 
or not. But the above quoted words were but half the question; 
the rest of it was, “if so, to whom, and how long?” Now it would 
seem from this that the companies desired to know whether the applicants had 
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made a lease of the property ; else why should they ask ‘‘ to whom ? "’ when if 
the question was designed to disclose whether Cheek & Co. were lessees, 
they must have known that they were, if there was a subsisting lease, from the 
The fact seems to be that the apparent discordance 
between the two parts of the question arose from the previous statement of 
Cheek & Co., that they were in possession ; and had not this statement been 
made, it would have been clear that the company desired to know whether the 


fact of their possession. 


And this view is strengthened by the pre- 
For, the 


applicants had rented the property. 
ceding question and answer as to the character of the ownership. 
applicants having stated that they owned the property in fee, what sense would 
there be in asking them ifthey were lessees? But probably the questions were 
printed ones, and not raised and put at the time, by reasons of answers given 
to previous questions. 

If this were all, we should think, as we have said, that the court were possibly 
right. But the court seem to have overlooked one of the conditions of the 
policy having a direct bearing upon the character of the possession of the in- 
sured. The condition was, ‘ifthe property to be insured be held in trust or 
on commission, or be a Zeaseho/d, or other interest not absolute, it must be so 
represented to the company, and expressed in the policy in writing ; otherwise 
the insurance, as to such property, shall be void.’’ Now itis to be observed that 
the language of this clause is, “if the property to be insured * * * bea lease- 
hold, not if the imferest to be insured be a leasehold. If the latter had been the 
language, Cheek & Co. might indeed say that the insurance was not upon their 
leasehold interest, but upon their absolute interest, and therefore the condition 
* in this connection be synony- 
It would be absurd fo say that 


was not broken. Nor can the term “ property 
mous with “ interest" in the sense named. 
there must be a disclosure of a leasehold interest in the case of an insurance 
upon a lease. The fact that the insurance was upon a lease, would of course 
show that the interest held was a leasehold ; and a lease could only be insured 
Eo nomine. 

If this view be correct, it follows that there was a breach of the condition 
quoted, unless Cheek & Co. claim that not only the tax title was void, but also 
all the proceedings of the United States court, by which Brinkley was made 
receiver, and they given possession as lessees under him. Surely they would 
not care toknock out such a prop from underneath them. This would be in effect 
to deny their own statement that they were in possession, which was true; but 
this possession was under the lease from Brinkley ; and they could not say that 
they were wrongfully in possession under him, under a void lease, because 
they had themselves instituted the proceedings in which they had thus obtained 
possession, and for the express purpose of regaining possession under the 
authority of the United States court. They must therefore uphold the lease ; 
and upholding it, there is a plain breach of one of the conditions of the policies. 

The point next considered by the court, the non-disclosure of the judicial 
proceedings concerning the tax title, is perhaps the most difficult one in the 
case ; but we are strongly inclined to support the position of the court on this 
question, 

There are two things in respect of the statements upon which a policy is 
issued which go to defeat the contract ; these are misrepresentations and con- 





cealments. 
times distinct — a fact too often overlooked. 
there are any incumbranceS upon the property proposed to be insured, and I 
answer, there is one, or there is none, when in fact there ae several; this may 
be called a misrepresentation or a concealment, according to the point from 
which it is viewed. But if, without any enquiry being made, I should fail to 
disclose the fact that there had been repeated efforts to burn the proper.y within 
the past few days, or that a great fire was raging at the time of my applica- 
tion, in the immediate vicinity of the property to be insured, this would be 
called a concealment, and nothing else. Now, concealments of the first class 
named have the same effect, and are governed by the same rules of law, as 
misrepresentations ; and it would prevent obscurity and difficulty if they were 
always called misrepresentations, and the term concealment restricted in its 
meaning to the second class. Calling then, the first class “‘ misrepresentations,” 
and the second ‘“‘ concealments,"’ we shall see that, while there is an obvious 
distinction between them, in the way in which they arise, there is a perfect 
equivalent in effect. 


Now these terms are sometimes in effect synonymous, and some- 
For example, if I am asked if 


Misrepresentations (as thus understood) are false answers to enquiries ; 
which enquiries are made to ascertain the nature and extent of the risk. And 
these avoid the contract, either because they are material, or because they are 
warranties, though the answers be honestly made and believed to be true. 
But fraud vitiates contracts of insurance as well as other contracts; and fraud 
may arise in other ways than in making knowingly false answers to enquiries ; 
and one of these ways is by concea/ment as understood above. Concealment, 
thus understood, is a fraud in insurance law, and avoids the policy on this 
ground. If the non-disclosure of a fact not enquired of, be not fraudulent 
(that is, known to be false), as well as material, or at least if the fact be not of 





an unusual and extraordinary character, it will not avoid the contract 
The term concealment implies this fraudulent notion ; and the maxim in con- 
Indeed, 
though we have put in a saving clause, we seriously doubt if the non-disclos- 
ure of any extraordinary fact, not known to the applicant, or anything less 


tracts and sales well conveys the idea—a/iud est tacere, aliud celare. 


than express fraud in a material point, will vitiate an insurance policy, in the 
absence of an enquiry, which would naturally tend to the disclosure of the 
fact. 

This, upon§careful examination, will be found to be the line of distinction 
upon which all the authoritative cases in insurance are decided ; and this brings 
Con- 
tracts and sales are avoided for material misrepresentations (in the broad 


the law of insurance into approximate accord with general priciples. 


sense) and for fraud; but to keep silence merely as to a material fact has no 
effect. 
must have been put off his guard in some way by the-other; there must be 


There must be something more than silence; the party complaining 


fraud. 
cealment in the above sense, without the something more than silence, is fatal 


The law of insurance is not so rigid ; and silence amounting to con- 


to the contract. 

We have given so much time to this point because of its importance and 
its bearing upon the question in the principal case. Now, conceding as we 
have reluctantly done, that the questions concerning the title to the property in 
controversy, and the character of the possession, were correctly construed by 
the court, particularly the question whether the property was leased—there 
appears to have been no enquiry which would naturally have led to the 
disclosure of the litigation in the United States Court. 
most, should have only stated the government lien for taxes; and the second 


The first question, at 


oniy called for information as to whether Cheek & Co. had leased the property. 
The supposed concealment must therefore fall under the second head ; avoiding 
the policy only because it was fraudulent and material, or at least because it 
was concerning a fact of an extraordinary character. 

Now, if the former view be taken, that the fact was material and fraudulently 
withheld, it is clear that the party alleging these facts must prove them. Such 
a non-dsclosure does not appear to have come within the terms of the warranty 
so as to have imposed the burden of proving its non-existence upon the assured. 
Warranties are strictly construed, and their terms are not extended, though 
sometimes they arises by implication, To have established this defence, then, 
the defendants must have proved that the fact of the litigation was material 
(a question of fact for the jury), and that it was fraudulently withheld ; which 
does not appear to have been done. 

If the view be taken that this non-disclosed fact was merely extraordinary ; 
we answer that if such a case without fraud can be a defence, it must be 
because the risk is very greatly affected. An unusual fact, not increasing the 
hazard, would be of no importance, and clearly could not affect -the policy ; 
but if the fact be extraordinary by reason of its relation to the risk, we do not 
see how the defence in this particular could be made out. At best, it would be 
for the defendants to establish the point as a fact before the jury; no court 
would undertake to say that the pendency of such a litigation greatly enhanced 
the risk of burning. 

In the discussion of this point it will be observed that it has passed for con- 
ceded that if there be a fraudulent non-disclosure where no enquiry is made, it is 
sufficient that the fact be merely material ; but some of the authorities seem to 
indicate that the fact should be something stronger than this—that it should 
See Bufe v. Turner, 1 Ben. Ins. Cas. 92; 


be a fact of extraordinary hazard, 
Boyd v. Dubois, Ib. 94: Protection Ins. Co. v. Harmer, 2 Ohio, St. 473. Weare 
confident it should be such where the fraud was not an active one, and 
something more than mere silence ; otherwise all distinction between non-dis- 
closure upon enquiry and concealment, as we use the term, is confounded. 
The result would be that enquiries would be useless, since the applicant 
would be required to disclose everything at all events. 

It must be understood that what we have said upon this point is said of 
stock fire companies. The law as to mutual companies, by reason of the lien 
given them, may be different ; the law as to marine risks certainly is different. 
From the peculiar and hazardous nature of these risks, and the fact that the 
property is often on the high seas when insurance is effected, it has from early 
times been held that failures to disclose facts, not the subject of enquiry, stand 
upon the same footing as false answers to questions ; and the natural resort of 
the courts in cases of fire insurance to the older principles of marine insur- 
ance, has led to much of the confusion upon the point under consideration. 
There is an obvious distinction between the two risks. In cases of insurance 
of land risks the property is at hand, and may be, and usually is, inspected by 
the agent of the insurer ; and the risk, in connection with the statements of the 
application, is plain and definite. In these cases, and this is the important 
point in the matter, the insurer puts a long list of questions, to ascertain as 
fully as he desires, the character of the hazard to be assumed ; and, upon satis- 
Juctory answers, he agrees to insure the property. He is safe, in the average 
run of fires, on this basis; and he therefore takes the risk of the effect of other 
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facts of exposure which may not come under our head of concealment. 
There is thus a plain distinction between answers to enquiries and non-dis- 
closure, where no questions are asked. 

There are several other points in this important case which we had intended 
to examine; but the length of our note precludes our doing so at present. 

- The subject may be resumed at another time. 

It is proper to say that to have made an examination of particular cases in 
this note, would have extended it beyond proper limits. The writer has care- 
fully studied the cases on this subject, and it is believed that, while the fore- 
going views are in conflict with some of the cases, they present a just result of 
the best authorities. Most of the cases are readily found in Mr. Bennett's 
Collection of Fire Insurance Cases, a third volume of which will soon be pub- 
lished. M. M. B. 

BOSTON, Sept. 1, 1874. 


Liability of Banks for Cashiers’ Endorsements. 


NATHAN MATTHEWS v. THE MASSACHUSETTS NA- 
TIONAL BANK. 


Circuit Court of the~ United States, District of Massachusetts. 
Hon. GEORGE F. SHEPLEY, Circuit Judge. 


A bank loaned a sum of money to A., and innocently took as security therefor an 
instrument which purported to be a certificate of 202 shares of the stock of a railway 
company, issued by said company to the bank as collateral, but which was in fact a 
forgery, of which A. was the author. A., having made payment to the bank, the said 
instrument was re-delivered to him, with the signature of the cashier of the bank at- 
tached to the printed transfer on the back. Subsequently, A. obtained a loan of a sum 
of money from B., by using the same instrument as collateral. The forgery having beeu 
discovered, and A. having been convicted of obtaining money under false pretences, 
and having been indicted for the forgery, and adjudged a bankrupt, it was he/d, that B. was 
entitled to recover against the bank the damages he had sustained in lending money on 
an instrument which had thus received credit by being endorsed by the cashier of the 
bank. 

SHEPLEY, J.—The defendants, the Massachusetts National 
Bank, loaned to one James A. Coe, $22,000, payable on call, with 
interest, taking from him his memorandum of indebtedness for 
that amount, with, as collateral security therefor, what purported 
to be a certificate of 200 shares of the capital stock of the Boston 
and Albany Railroad Company, issued to said Massachusetts 
National Bank as collateral. This instrument was originally a 
genuine certificate for two shares of the capital stock of the Bos- 
ton and Albany Railroad Company, issued to H. E. Coe, but by 
false and forged erasures and interlineations had been so altered 
as to purport to be a certificate of 200 shares of its stock, issued 
by said railroad corporation to the Massachusettts National Bank 
as collateral. 

The bank received the said certificate in good faith, and without 
any suspicion of its fradulent character, and-in supposed fulfil- 
ment of the promise by James A. Coe to give, as security for the 
loan aforesaid, 200 shares of the capital stock of said railroad cor- 
poration. Subsequently, upon payment by said Coe to the bank, 
he received back his memorandum of indebtedness, and the cash- 
ier of the bank, for the purpose and with the intention of restoring 
the collateral to Coe, returned to him the fraudulent certificate, 
with the usual printed form of transfer on the back thereof, signed 
by H. K. Frothingham, cashier of said bank, in blank. 

About two weeks after the surrender by the bank of this certifi- 
cate to Coe, with the transfer in blank of the cashier on the back 
of it, the plaintiff, Matthews, pursuant to his agreement to loan 
Coe $25,000 on call, with interest, received from Coe, in good 
faith, the said fraudulent certificate, with the blank assignment on 
the back thereof, supposing the same to be a genuine certificate 
for 200 shares of said stock issued by the corporation, and duly 
transferred and assigned so as to enable him to obtain a new cer- 
tificate therefor in his own name, and on receipt thereof loaned the 
sum of $25,000. The signature of the cashier was well known to 
Matthews, who correctly supposed the signature on the blank as- 
signment to be genuine. Coe was'tried and convicted: for obtain- 
ing money on false pretences, and indictments for forgery are now 





next day, or very soon after the day when the money was loaned 
by Matthews, the fact first became known to plaintiff and defend- 
| ants of the fraudulent alteration of the certificate before it came 
| into possession of the defendants, and plaintiff thereupon notified 
the bank that he should hold it responsibie for any loss sustained 
by him by reason of the premises. This action is brought for the 
recovery of the damages thus sustained. 

The real question presented in the case is, whether the bank, by 
| signing the blank transfer, has so far warranted the genuineness 
of the certificate that it is estopped from setting up the forgery as 
a defence to this action. 

Defendants deny that the cashier had authority or right to bind 
| the bank by the contract declared on. 


| 


Cashiers of a bank are held out to the public as having author- 
ity to act according to the general usage, practice and course of 
| business conducted by the bank. Their acts, within the scope of 
| such usage, practice and course of business, will, in general, bind 
the bank in favor of those persons possessing no other knowledge. 
Merchants’ Bank v. State Bank, 10 Wallace, 604. One of the or- 
dinary and well known duties of the cashier of a bank is the sur- 
| render of notes and securities upon payment, and his signature to 
the necessary transfers of securities or collaterals. when in the 
form of bills of exchange, choses in action, stock certificates or 
similar securities for loans, which are personal property, is an act 
| within the scope of the general usage, practice and course of busi- 

ness in which cashiers of a bank are held out to the public as 
having authority to act. 








The signature of the cashier is, therefore, to be considered the 
signature of the bank, and the question returns whether such 
blank assignment on the back of the certificate by the bank is so 
far a warranty of the genuineness of the certificate that the bank 
is estopped from setting up the forgery as a defence. In the case 
of forged negotiable instruments it is well settled that the indorser 
warrants that the instrument itself and the antecedent signatures 
thereon are genuine. The indorser’s liability in other cases is 
properly placed upon the ground of estoppel, and the reasoning 
which supports this rule of law would seem to apply with equal 
force and pertinency to the case of a transfer of a certificate of 
stock by indorsement in blank. Stock certificates are sold in open 
market like other securities, and form the basis of commercial 
transactions. The common practice of passing the title to stock 
by delivery of the certificate with blank assignment and power, 
has been repeatedly proved and sanctioned in cases which have 
come before the courts in New York. 

The certificate in this case, as it came from the bank, contained 
on the same piece of paper, and on the back of the certificate, a 
blank assignment, which was all that was necessary to transfer 
the title of the stock as between the parties. The defendants must 
therefore be held to have intended and agreed that, whoever 
should present the certificate as issued from the bank, with the as- 
signment executed in blank, should be entitled to fill up the 
blanks with his own name and to have a transfer of the stock 
made to himself on the books of the company. The certificate, 
accompanied with the transfer, executed in blank, was a species 
of negotiating of a peculiar character, but one well recognized in 
commercial transactions and judicial decisions, and absolutely es- 
sential, in the usage and necessities of modern commerce, to make 
such certificates available in commercial transactions. The signa- 
ture is given for the purpose of transferring title, and whenever a 
blank is filled a contract of sale is established between the party 
who has signed the blank assignment and the person whose 
name is rightfully filled in as assignee. ; 

The certificate purports to be a certificate that the bank held 
the shares as collateral, but does not show that they were collat- 
eral for a debt of Coe’s to the bank. Such a certificate might, in 
the ordinary course and usage of dealing in stocks, pass through 





pending against him, and he has been declared bankrupt. The 
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certificate would afford no indication that the holder of it was the 
person who had originally transferred it to the bank as gollateral. 
The mere words “as collateral "’ in the instrument, do not tend to 
put the purchaser on enquiry, except so far as it relates to the au- 
thority of the bank to dispose of the collateral as between the 
bank and its debtor. If this enquiry had been made, it would only 
have resulted in the information that the assignment was made in 
its actual form by the joint act and consent of the bank and the 
debtor. The name of the pledger was not stated in the certificate 
as required by the Massachusetts statute. 

Nor can the bank contend, with any show of reason, that Matth- 
ews was negligent in not enquiring at the office of the railway cor- 
poration. If the duty of making such enquiry was incumbent 
upon any one, it was surely incumbent upon the bank to ascer- 
tain the genuineness of the instrument before they gave currency 
to it, and lulled suspicion and doubt by the responsibility of their 
own signature. The answer to all the positions taken by the de- 
fendant as to notice to Matthews from the words “‘as collateral” in 
the instrument, is, that there is nothing to connect Coe with. these 
words—there is nothing on the face of the paper, and there was 
nothing in the fact of the possession of the instrument by Coe to 
show that he was the person for whose debt the stock was held as 
collateral. 

The negligent act which specially imposes upon the defendants 
a liability in this case, is that they delivered the forged instrument 
to Coe, authenticated by their signature in blank to a transfer, thus 
giving to it a currency and respectability which it would not have 
possessed had they made the transfer directly to Coe. Thus the 
bank put it in the power of Coe to commit the fraud on Matthews, 
on which this suit is founded. The bank substituted their trust in 
the honesty of Coe for the control which the bank should have 
exercised itself over the transfer of the instrument, and should 
suffer the loss consequent upon his betrayal of the trust, rather 
than to suffer it to fall upon an innocent stranger. 

One or two innocent parties must suffer in this case by the fraud 
of Coe. Under similar circumstances, courts have repeatedly 
held that the party must suffer who has exhibited the greatest de- 
gree of negligence. The bank is precluded from setting up the 
fact of the forgery of the instrument, because it would be a wrong 
on its own part and an injury to others whose conduct has been 
influenced by the acts and omissions of the bank. An estoppel is 
a salutary rule which prevents a man from proving that to be 
false which he has once represented to be true, when others have 
acted on the faith of his representation. 

The fact that Matthews has also a right of action against Coe, 
who is a convict and a bankrupt, does not preclude him from a 
remedy against the bank. 

Upon the facts as agreed in this case, the plaintiff is entitled to 
judgment, and; according to the agreement of parties, the case is 
to be referred to an auditor to assess the damages. 

JUDGMENT FOR PLAINTIFF. 


Bankrupt Act—‘‘Commencement of Proceedings.”’ 
In re DARIAS ROGERS. 
United States District Court, Eastern District of Kansas. 
Hon. C. G. Foster, District Judge. 
1. Bankrupt Act—‘‘ Commencement of Proceedings.’’—Section 38 of the 
bankrupt act, concerning the ¢ dings in bankruptcy, construed 


to mean the filing of a petition sustained by proofs of the act of bankruptcy, and of the 
claim of the petitioning creditor. 


ement of proc 











2. No Order to Show Cause can legally issue against the 
debtor until such proofs sustaining the petition are filed and a prima facie case made. 
An Order to Show Cause, issued without such proofs, is 
illegal and void, and does not constitute a ¢ lings in bankruptcy 
within the meaning of the act. 











ment of proc 


This is an application by H. B. Stoddard, a judgment-creditor 





of the bankrupt, for an order that the assignee sell certain real es- 
tate of the bankrupt and apply the proceeds to the payment of the 
petitioner's judgment, which was recovered on the 2oth day of 
December, A. D. 1873, in the District Court of Neosho county. 
The petitioner claims that his judgment was recovered before pro- 
ceedings in bankruptcy were commenced, and is therefore a prior 
lien upon the real estate of the bankrupt. On the other hand, the 
assignee contends that the bankruptcy proeeedings were com- 
menced prior to the said judgment, and that the judgment is invalid 
and no lien on the real estate. There is no controversy as to 
the material facts in the case. 

On the 1oth day of December, A. D., 1873, Wm. M. Fortescue 
filed a verified petition in bankruptcy against said Darias Rogers, 
and thereon the register in bankruptcy issued an order to show 
cause against said Darias Rogers, returnable on the ——— day 
of December, A. D., 1873. 
the alleged act of bankruptcy, or proof of the creditors claim, 
offered or filed by the petitioning creditor. The deputy marshal 
received the order and petition to make service on the debtor, and 
instead of serving copies, he left the original order at the place of 
residence of said Rogers, and made no return of service, nor did 
he serve the debtor with the petition or a copy thereof, and also 
failed to return the original petition. On the return-day of the 
order, there being no papers in court and no return of service, 
nothing further was done; and so the matter rested until the 7th 
day of January, 1874, when Fortescue filed another petition, and 
had an order to show cause issued and served on Rogers, with a 
copy of the petition, and on Januray 15th, that being the return- 
day, said Rogers was adjudged a bankrupt. 


There were no depositions sustaining 


Fohn Hutchings, for petitioner ; Z. . Britton, for the assignee. 


Foster, J.—The question to be determined in this case is: When 
were ‘the bankruptcy proceedings commenced within the meaning 
of the law? The petitioner claims that the proceedings were not 
commenced until January 7th; and the assignee contends that they 
were commenced on December roth. He insists that the deposi- 
tions, or proofs to the act of bankruptcy, and to the petitioning cred- 
itor’s claim, need not be filed with the petition, or previous to the 
issuing of the order to show cause, and that filing the petition and 
issuing the order of December toth, was a commencement of 
bankruptcy proceedings. | do not think that. this position can be 
maintained. 

Sec. 38 of the bankrupt act provides: ‘‘ That the filing of a peti- 
tion for adjudication in bankruptcy * * by any creditor 
against a debtor upon which an order may be issued by the court, 

* * * shall be deemed and taken to be the commencement 
of proceedings in bankruptcy under this act."’ It is not the filing 
of every petition that is deemed a commencement of proceedings, 
but the filing of a petition upon which an order of adjudication may 
be made by the court. Can it,in reason,be claimed thata bare petition, 
unsupported by any proof of the act of bankruptcy, orof the credit- 
or's claim, would be sufficient to base an adjudication of bankruptcy 
upon? I cannot see that sec. 38 sustains the claim of the respon- 
dent, but on the contrary, a fair construction of that section would 
require the petition to be supported by such proof as would author- 
ize the court to issue an order of bankruptcy, if no appearance was 
made by the debtor. 

Section 10 requires the justices of the supreme court to frame 
general orders, among other things, “‘ for regulating the practice 
and procedure of the district courts in bankruptcy, and the several 
forms of petitions, orders and other proceedings to be used in said 
court in all matters under this act." The forms prescribed by the 
supreme court, then, under this section, become an essential part 
of the law and tend to throw some light upon this question. ‘The 
order to show cause reads as follows; ‘‘ Upon filing proofs sus- 
taining the allegations of the petition aforesaid, it is ordered that 
the said —-————— do appear at this court,” etc. By this order 
the debtor is notified that the allegations in the petition, a copy of 
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which is served on him, have been sustained by proofs filed, and 
he is ordered to appear and show cause why he should not be ad- 
judged a bankrupt. 

Again, at the head of forms fifty-five and fifty-six, appear these 
words: ‘‘ To be filed withcreditor’s petition.’’ Upon the return of 
the order, and on the hearing of the case, it seems from section 41, 
that the burden of proof rests on the respondent to show that the facts 
set forth in the petition are not true. This is rather a novel man- 
ner of trying an issue at law, and the debtor certainly should have 
an opportunity to know the case he is called on to meet and the 
proofs offered in support thereof, and this he is entitled to know 
without delay, so that he may be prepared with his evidence. In 
other words, a prima facie case should be made by the proper 
proofs, before the debtor can legally be required to appear and 
show cause. /n re Leonard, 4 N. B. R., 182. TREat, J., says: 
“‘ If there is not proof sufficient to make it appear that the acts of 
bankruptcy charged have been committed, no order on the de- 
fendant to show cause can be granted and the petition falls.”’ 

In re Price & Miller, 8 N. B. R., 514, LONGYEAR, J., says: ‘It 
must be Jroved by legal evidence that such grounds existed — in 
other words, that the facts set forth in the petition are true, before 
a debtor can be brought into court to show cause against the same, 
or be in any manner disturbed in his affairs by reason of the filing 
of the petition.’’ It might be remarked in this connection that 
there is no record or evidence in this case showing that the court 
(Judge DELAHAY) authorized the order of December toth to be 
issued. 

In my opinion these objections go to the jurisdictiun of the eourt, 
and the proceedings of the 1oth of December were illegal, and the 
order to show cause was void and of no effect, and no bankruptcy 
proceedings within the meaning of the law were pending prior to 
January 7th, A. D., 1874.. It results that this judgment is a prior 
lien on the real estate set forth in the petition, and the order of 
sale must be made as prayed for. 

ORDERED ACCORDINGLY. 








(Communicated —Second Paper. 
Amendments to the Bankrupt Act — Judge Hop- 
- kins’ Opinion in Hamlin v. Pettibone — Construc- 
tion of the Amendments to the 35th and 39th 
Sections. 


In my former article (anze, p. 428) I discussed the decision of Judge Hop- 
KINS in this case, upon the effect of the insertion of the words “ knew" and 
“ knowing’’ in the 35th and 39th sections of the law, instead of “ reasonable 
cause to believe " in the original act, endeavoring to show that the change in 
the language, by the amendment, wrought a change in the legal effect, and 
that the opinion upon that point is erroneous. I now propose to examine another 
question passed upon in this opinion. The point is perhaps best presented by 
the enquiry, when does the amendment to the 35th section take effect, and 
upon what cases does it operate ? 

Judge HOPKINs gives two answers to this enquiry. ‘The first, which I have 
endeavored to answer, is that it has no operation whatever, being a change of 
phraseology without any change of sense. The second is, that conceding that 
the opinion is wrong on the first proposition, still, whatever its operation may 
be, the amendment can only take effect as to transfers made after the passage, 
of the amending act. In other words, the act takes effect immediately as to 
future transactions, but does not operate upon any transfer made prior to the 
passage ofthe act. I will endeavor to examine the position of the learned 
judge upon this point. . 

The amending act simply provides, in terms, that the 35th section shall be 
amended by inserting the word “ knowing’ in the two places designated, and 
the repealing section provides “ that all acts and parts of acts inconsistent with 
this act (the amending act) are hereby repealed.” This amending act, then, 
took effect and went into operation June 22, 1874, the day of its passage 
Sedgwick, 83. Hence, it would strike one, at first blush, that from that date 
the old section 35 gave place to the amended section 35. How could 
Congress be more explicit? The express language is,“ the 35th section 
be and the same is hereby amended.” And then the purport of the repealing 
clause is, ‘‘ that part of the 35th section, which is inconsistent with the amended 
section 35, is repealed, stricken out, and annulled, just as though it never had 





any existence.” If this view be correct then there is no law in existence 
whereby an ‘assignee can recover in an action founded upon the 35th section, 
unless the case fall within the 35th section as amended; because there és no 
original 35th section. It is superseded by the amended section, and it mat- 
ters not when the transfer took place, when the right of action accrued, or 
whether the action was brought before or after the passage of the amendment. 

But, in order to avoid the force of that which seems to lie upon the face of 
this amended section, it is sought by construction to make it” appear as Inter- 
pret the opinion, that the amendment takes effect, as to future cases, imme- 
diately ; but, as to pending cases, and those arising upon transactions occur- 
ring before the passage of the act, the original section is in force, notwithstand- 
ing the amendment and the repealing clause: but as to those portions of the 
act, however, that do not affect existing rights, the same are in force as to all 
cases, even those pending. But why should we resort to all this artificial com- 
plication, and go to the law books for precedents to get a meaning out of plain 
English, contrary to the one apparent upon the face of it? The answer given 
is, that the substantial rights of parties may not be changed. But what sub- 
stantial right is in jeopardy here? The answer is, the right of an assignee 
to recover back from a party who has received a transfer of property, not 
dishonestly, but in violation of certain arbitrary provisions of the original act, 
found ih practice to work injustice, and now abandoned for provisions more in 
consonance with justice and public policy. 


Now I submit that the act amended and the amendment under considera- 
tion do not belong to the class of statutes in which courts resort to every possi- 
ble intendment and rule of construction to prevent repeals: or amendments 
from working injury to parties by the destruction or impairing of their 
rights ; but that the original act belongs to the class which being in their na- 
ture, in a certain sense penal, mitigating changes by amendments or repeals 
are not only tolerated, but rather encouraged than discouraged. 


The theory adopted by Judge HOPKINS is, 1. That the amendment does 
not take effect as to pending cases. 2. That the repealing clause follows the 
amendment, and does not operate except as to those portions to which the 
latter applies, and therefore does not prevent a prospective construction of the 
amendment as to such cases. The reasons given for assuming the first proposi- 
tion are, that any other construction would affect substantial rights, and make 
that lawful which would otherwise be unlawful. I have already partially answered 
this part of the argument, and will only add that it is not unusual, by the ordin- 
ary plain import of language, for legislators to make that lawful, which was 
otherwise unlawful, even as to pending cases, and that although substantial 
rights are affected; and the courts have encouraged such legislation. I 
need not give a citation of authorities in detail. I citea few only: Curtis v. 
Leavitt, 15 N. Y. 9, is a leading case upon this point. See also Danville v. 
Pace, ro Albany Law Journal, 54, and authorities cited at page 56, embracing 
text writers and reports from half the states in the Union. It is true the 
learned judge, in the case under consideration, does not deny this latter 
proposition, but simply says, the “lamguage must be very clear.” 
But the language here could scarcely be clearer. It is not 
necessary, where the legislature amend an act by language in the present 
tense, and then repeal all laws inconsistent with it, to say, ‘this amendment 
shall apply to all transfers, whether made before or after the passage of this 
act." This would be a simple absurdity, because it is the natural, logical, 
legal effect of what it has already said. But the learned judge argues further, 
that because the times at which several other of the provisions of the act are to 
take effect are fixed, some at a period anterior to the passage, and some in ad- 
vance, therefore Congress did not intend to give the amendment under con- 
sideration a retroactive effect. But it is suggested that the fact that such care- 
ful attention was paid to other sections and portions of this section, and special 
provisions made as to the time of their taking effect, is a cogent argument in 
support of the construction of this amendment and the repealing clause, both 
without equal qualification, according to their obvious meaning and natural 
import, in accordance with the well known maxim, “ /nclusio unius exclusio 
alterius.” 

The principal argument of the learned judge, however, is the well settled rule 
of law, which forbids a retroactive construction when the act is susceptible of 
any other. I have already intimated that the rule is not applied to this class 
of cases with the same rigor as in those cases where the right involved is 
more meritorius. But while the books are full of cases supporting the general 
proposition, yet this case comes within an exception to which none of the 
cases citcd by the learned judge apply, and I cannot better illustrate my view 
here than to quote from the opinion of Mr. Justice COWEN, in Butler v. 
Palmer, 1 Hill, 327, cited and quoted in Curtis v. Leavitt, 15 N. Y. 152: “A 
number of cases have been cited by the counsel for the defendant, and-some 
very strong ones, to show that any enactment of the legislature, annulling con- 
tracts or creating new exceptions and defences, shall be so construed as not to 
affect the rights of action existing at the time of thc enactment. Cases were 
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also cited to show that a statute in any way modifying the remedy of a party 
by action, shall never be so construed as to affect actions before the statute. 
But these are all cases relating to positive enactments; none of them arose 
upon a repealing clause. The amount of the whole this, that a 
repealing statute is such an express enactment as necessarily divests al] inchoate 
rights which have arisen under the statute, which it destroys. These rights 
are but incident to the statute, and fall with it unless saved by express words in 


comes to 


the repealing clause." ‘To the same effect is People v. Livingston, 6 Wend. 
526. See also Smith's Constitutional Construction, p. 880, sec. 759, p. 881, 
sec. 761. I might cite any number of authorities to the same effect, but I 
refer especially to Butler v. Palmer, Leavitt v. Curtis, and Danville v. Pace, 
supra, for a citation of authorities, and a discussion of the appiication of the 
principle of construction of this class of statutes as well as the citation of 
a great number of authorities. 

But it is sought to avoid the effect of this position by first assuming that the 
amendment does not apply to pending cases, and then insisting that the repeal- 
ing section only takes effect ‘‘ when "’ and ‘‘ where’ the amendment does. But 
I have endeavored to show that there is no foundation for the major proposi- 
tion, and if I am right in this, then the minor, which is dependent upon it, 
must fall with it. 

But in addition to this, | submit that if the operation of the amendment 
upon pending causes were othertvise doubtful, the unconditional repealing sec- 
tion, without a saving clause, is, under the authorities, conclusive of the 
question, and the result is, either pending cases are governed by the amended 
section, or there is no law upon which these actions can rest. 

For a repeal is not subject to any of the rules of construction laid down in 
case of positive statutes, but is necessarily retroactive and sweeping, unless a 
saving clause is introduced. Smith on Constitutional Construction, 887, sec. 
765; citing the English cases, and Dwarris on Stats. 676. 
repeals by implication are not favored, but not by any means that a general 
repealing section amounts to the same thing. But it both propositions be admit- 
ted, how does this affect the question ? 

The enquiry is not as to what far? of the act is repealed, but as to when the 
repeal takes effect. 
or disfavor with the courts, is wholly immaterial. 


It is conceded that 


This being the case, whether such repeals meet with favor 
‘The enactment, including 
the repealing section, being, as already intimated, in the present tense, witl- 
out qualification, without saving or reservation, operating simply upon the 
remedy, or at most upon i#choate rights, and simply mitigating a penal pro- 
vision of law, must be taken, under all the rules of construction, to have 
operated eo instanti the passage ot the act, and upon all cases arising under the 
section, whether pending or otherwise. 

But first assuming, for reasons already considered, and as | think answered, 
that the amendment was not intended to operate upon pending cases. Judge 
HOPKINS cites, Spaulding v. Alford, 1 Pick. 33, and Davis v. Fairbank, 3 How. 
363, to the point that the repealing section operates only prospectively. 
Spaulding v. Alford was an action upona physician's bill, The statute of 1818 
forbade the collection of such a bill unless the physician had obtained a cer- 
tain certificate. In 1819 another similar act was passed, changing some of the 
provisions of the act of 1818, as to persons practising medicine after July 1, 
1818, and containing a repealing clause of such parts of the former act as 
were inconsistent, etc. The cause of action was a claim for services rendered 
after the passage, and before the taking effect of the act of 1819, without the 
license required by either act; and it was contended that he could recover, 
but the court held otherwise, deciding that the latter law was not in conflict 
with the former till the time at which the new provision went into operation. 
But it is not perceived wherein the position of the learned judge is strength- 
ened by that case. There, the taking effect of the act was expressly postponed 
till a further day; while here it is not denied that the amendment takes effect, 
ex vi termini, from its passage. ‘There, if it should have been held that the 
repealing act took effect instanter, there would have been no law in force upon 
the subject between the passage of the act and its taking effect; while here it 
is quite different, the effect of the repeal being only to change the extent of 
proof required in the given case, and yet it is sought, by mere implication and con- 
struction, to suspend the taking effect of the act indefinitely as to certain cases, 
while as to others it takes effect immediately, notwithstanding the terms of the 
amendment; and then, by a like construction, to suspend the taking effect of the 
repealing section, simply to prevent a slight change in the remedy by the amend- 
ment made for the express purpose of mitigating an odious provision of law. 
Nor is there anything in Davis v. Fairbank at all in point; the case simply con- 
sisting of a comparison of the provisions of two recording acts, and a decision 
that the latter act is not in the particular which is the subject of controversy so 
repugnant to the former, as to repeal it by implication. 

It is impossible to close an examination of the books upon the question of 
interpretation and construction, without feeling that while there is to be found 
in the utterance of judges and text writers, much of sound wisdom and good 
sense, here is at the same time much useless refinement, not to say aburdity 





and nonsense. When a statute is free from constitutional objections, does not 
infringe inalienable rights, and is free from ambiguity, the only safe rule of con- 
The statute 


should be read and expounded, according to the manifest intention of the legis- 


struction is the same which applies to all other instruments. 


lature, as ascertained by the plain and obvious meaning ofthe language. 
This is in accord with the maxims of the sages of the law, which have not 
been shaken by the experience of ages. Potter's Dwarris on Statutes, 126, 
citing Vattel’s maxims; 17 Johns. 447; 9 Barb. 170; 13 N. Y. R. 80; Potter's 
Dwaris, 143, et seq., and notes; 16 How. U.S. 251. All efforts, in violation of 
this rule, to give an artificial construction in such a case by resorting to rules 
growing out of any consideration of the effect of any given construction, are 
not only hazardous but uniformly lead to uncertainty and confusion. The only 
safe way of arriving at a correct construction of the statute in all such cases, is 
to seek for it by a straight, forward, natural reading of the language, and to 
apply it to its subject-matter, just as is done with the simplest instrument. 
Tested by this method of construction, the question under discussion here is 
A. I. 


simple and easy. 


Book Notices. 
NEW YORK SUPREME COURT REPORTS.—We have 
and third volumes of the above named reports, and shall notice them at an 


received the second 


early day. 
By DUNLAP & BLIEKENSDERFER, 
Price $2 50. For sale by Soule, Thomas 


THE LAW STUDENT'S REVIEW Book, 
—Address M, E. Dunlap, Erie, Pa. 
& Wentworth, St. Louis. 

This little book must certainly be a hit, at least in a commercial point o 1 
view. The reason why we think so, is that some one carried it off, before we 


We had, 


with considerable care, and are satisfied that is a good book 


found time to write a notice of it. however, examined it 

that it contains 

a considcrable amount of law condensed in a very smal! compass, and that prop- 

erly used, it will prove of much value tolaw students. We say properly used; 

for if the student expects to enable himself to pass a creditable examination by 
studying books of this sort to the exclusion of the elementary treatises of the law, 
he will probably learn, when it is too late, that although there is a good deal of 
law in the book, yet there is a good deal more outside of it. But if he will keep it 
closed until he thinks he is ready, through the study of Blackstone, Kent, Story, 

Bishop and Greenleaf, to pass an examination, and will then open it for the pur- 

pose of reviewing his knowledge and finding out what he don't know, he will 

put it to profitable use. 

EXAMINATION FOR ADMISSION TO THE BAR. 
of Law Students for Admission to the bar, in the Supreme Court of Illinois, 
at the June term, 1874, containing all the questions propounded by the Ex- 
aminers ; the Answers of the Students ; Remarks of the Judges; the Final De- 
termination of the Court; together with Rules of Court relating to the Ad- 
mission of Attorneys. Vol, II. By MYRA BRADWELL. Chicago Legal News 


Company, 1874. a 


Report of the examination 


The first thing that arrests the attention upon opening this book, is_ the 
beauty of its typographical execution. With the exception of one or two slight 
errors of the proof reader, we do not think it can be excelled by the book- 
making art. 

This appears to be the second volume of a series. ‘The first volume con- 
We are glad Mrs. 
Bradwell has taken it into her head to publish reports of these examinations. 
Such publications cannot fail to do much good. ‘They will enable students 


preparing for such examinations to form some notion of the field of study they 


tained a report of the examination of the classes of 1873. 


are expected to go over. They will also serve to convince them that the ex- 
amination they must pass is no easy gauntlet torun. This consideration, 
together with the further fact that their answers, good or bad, will be taken 
down veréatim and published, will serve to stimulate their diligence, and deter 
them from presenting themselves before the judges without due preparation. 
Another effect which the publication of these examinations will have, will be 
that it will work a benefit to the law schools of Illinois. For, by a rule of the 
Supreme Court of Illinois, the graduates of any law school organized under the 
laws of Hlinois, whose regular course of law studies is two years, and who 
require an actual attendance by the student of at least thirty-six weeks in each 
of such years, is entitled to admission without an examination by the judges. 
It cannot be doubted, then, that many students will seek admission through 
the law schools rather than endure the severity of such an examination, and 
then have their answers, good, bad and indifferent — smart and foolish, “ thus 
set down "’ in a book. 

Another thing which arrests the attention upon opening this book, is that 
candidates for admittance to the bar of Illinois, other than graduates of law 
schools, as above stated, and attorneys from other states, under certain restric- 
tions, must be examined by the judges of the Aighes# court in the state. No 
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such power appears to be lodged with the judges of the inferior courts. This 
is asit should be. Experience proves that to vest such jurisdiction in the cir- 
cuit judges is almost equivalent to throwing down all barriers which it is the 
policy of the law to preserve, in order to protect the bar from the intrusion of 


ignorant and incompetent persons. It is well-known that candidates who | 


have feared to submit themselves to the strict examination enforced by the 
circuit judges of Saint Louis county, have gone out to the country circuits 
and there got admitted, and have then returned and hung out their shingles 
in Saint Louis. No discretion is left the Saint Louis judges in such cases, 
but to enroll the candidate on motion. A stringent law is needed in Missouri, 
and in some other states, charging the supreme court with the exclusive duty 
of admitting candidates to the bar; prescribing in general terms the qualifica- 
tions which should be required of such candidates, and requiring the judges of 
such court to examine them in open court, but empowering them to call to 
their aid for this purpose assessors from the qualified members of the bar. 

Another thing which will be noticed on running through the pages of this 
book, is that neither of the classes was examined on admiralty, bankruptcy, or 
the jurisdiction and practice of the federal courts, Of course there would 
have been no propriety in judges of a state court examining candidates for 
admittance to their bar on questions foreign to their jurisdiction. But the 
lesson deducible from this fact is, that candidates who have passed only an 
examination of this kind, ought to be again examined before being admitted 
to practice in the federal courts. 

The examination was conducted, in the presence of the court, by attorneys 
selected for that purpose. It was elementary in its character, but sufficiently 
horough to satisfy the judges of the qualifications of the candidates. We can- 
not avoid thinking that too much time was consumed in examining the candi- 
dates upon questions exclusively of English law, and which have no applica- 
tion, or very slight application, in this country. For instance, Mr. Denslow 
consumed considerable time in examining the second class, in asking questions 
about the jurisdiction of the English courts—a matter which not one American 
lawyer in fifty understands, and which is of little practical value in this coun- 
try, and the entire learning in reference to which will become obsolete in 
England, on the second of November next. We think that more time should 
have been spent in examining the candidates on the constitution of the United 
States, and of the state of Iilinois. There was too much Blackstone and too 
little Kent in it; and but one or two questions appear to have been asked 
touching matters peculiar to the laws of Illinois. 


THE MONTHLY WESTERN JURIST. August, 1874. Volume 1, No. 4. 
Editor and Publisher : THOMAs F. TIPTON, Bloomington, Illinois. Terms, 
$4 per annum, in advance. Single numbers, 50 cents. 

This is a small octavo of 48 pages. It consists chiefly of cases reported in 
full, many of them with short notes by the editor. The September number 
contains what appears to be an exhaustive article, on Life Insurance—Insanity 
—Intemperance—Suicide. We think the name choosen is an unfortunate one. 
The Western Jurist, published at Des Moines, Iowa, is alsoa monthly, and we 
see no reason why Mr. Tipton should have appropriated the name of that 
publication. The word “ Monthly,’’ prefixed to the name of his journal does 
not constitute a sufficient distinction between the two publications, and much 
confusion will be the result of it. 











Notes and Queries. 
SHERMAN, TEXAS, September 4, 1874. 

Epirors CENTRAL LAW JOURNAL :—I submit the following: The leg- 
islature creates counties and declares them municipal corporations, authorizes 
them to hold lands, points out the mode in which they may be disposed of as 
follows : 

“The county court may, by an order to be endorsed upon the minutes of said 
court, appoint a commissioner to sell and dispose of any real estate of the 
county at publicauction."’ This is the only statute in relation to mode. 

The county court meet, and in payment of a debt due a creditor of the county, 
trade him a lot belonging to the county, and direct the commissioner to make 
him a deed, which is done. The creditor institutes suit against the party in posses- 
sion, for the land, in an action which authorizes recovery upon either a lega! or 
equitable title. The above facts appear in the petition ; defendant demurs. 

1. Is the statutory mode mandatory, and do the purchasers take anything 
under an order of court departing from such mode ? 

2. Can the order be attacked by defendant in this suit? 

3. Can the fact of payment of purchase-money (an antecedent debt) create 
such an equity as will take the case out of the statute ? B. 

ANSWER.—If the mode of disposition by public sale isthe only mode au- 
thorized (which: we could not determine without an examination of the entire 
statute) then it would be mandatory, and in the case put, the purchaser would 
acquire no title, legal or equitable. 


| Summary of our Exchanges. 

| The Albany Law Journal, for September 12, hasa leader on the Legay 
| Aspects of the Beecher Scandal; a valuable article on the English Law of 
| Negligence in Railroad Companies; a selection from the Law Times on 
Bazaine and the Franco-English Law of Extradition; its usual abstract of 
decisions of the New York Court of Appeals, and its usual amount of other 
interesting notes of decisions, matters of news, etc. 





The Canada Law Journal, for September, (Toronto, Willing & Williamson), 
has an article on a new Digest of Ontario Reports ; a curious article on Ten- 
ures and Costoms; selects from this journal (ante, p. 304) a review of Mr. 
Justice Cowen’s opinion in the case of the Caroline ; adds another handful of 
pebbles to the pile Criticisms on Text-Writers, Reports and other Legal Auth- 
orities ; has a selection from the Irish Law Times on Judicial Errors, and 
another on a Disqiusition on Names, which it curiously credits to the Pittsburg 
Legal Journal. It also reprints from an early number of this journal, Hooker 
vy. Miller, on the defence of property by Springguns, with a note. See the 
case and note, ante, p. 55. It also contains a digest of English Law Reports, 
and other interesting matter. 


The American Law Record, for September, continue the article by Dr. Zim- 
merman in its July number, on The Public Prosecutor System in Germany. 
It aiso publishes Thorne v. Megrue, Superior Court of Cincinnati, holding that 
the undertaking of zew securities of a trustee, relates back to, and is concur- 
ent with, the assumption of the trust. It also publishes (but without a sylla- 
bus) Judge Ballard’s recent decision in Bank of Kentucky v. Adams Ex. Co., 


(ante, p. 436). 
It also republishes from the Daily Register, People v. Chalmers, Supreme 
Court of New York (Daniels, J.) the syllabus of which is as follows: ‘ Sure- 


ties on a bond given by an assignee under a voluntary assignment, pursuant 
to chapter 348 of the laws of 1860, are not liable on such bond to judgment 
creditors of the assignors who have obtained decrees setting aside such assign- 
ment as fraudulent; and proof that such decrees were obtained, that the 
assignee accounted under such decrees, that he was found chargeable in favor 
of the judgment creditors, with a balance of money representing the value of 
the assigned property, that he refused or neglected to pay such balance to the 
judgment creditors, and that the court in wnich the decrees were rendered 
thereupon ordered his bond to be put in suit, will not sustain a verdict or 
judgment against the sureties in an action in the name of the people on the 
bond.” 

It also republishes from the American Law Times Reports, Heaton v. Fry- 
berger, Supreme Court of Iowa, holding that where the name-of a married 
woman is omitted in the body of a deed, equity cannot supply the omission, 
even if the execution and acknowledgement are legally sufficient. 

It also republishes from the Chicago Legal News, Vallette v. Bennett, and 
Lewis v. D'Arcy, which we have already noticed. 





The Legal Gazette, for September 12, reports City of Nashville v. Ray, 
Supreme Court of the United States, opinion by Mr. Justice Bradley. Sub- 
ject, power of municipal corporation to borrow money. — 

Also Merchants Mutual Ins. Co. v. Baring Brothers & Co., inewhich the fol- 
lowing points are ruled: 

1. The court is never required by law to give an instruction to the jury 
which is not applicable to the case, even though it be correct as an abstract 
principal or rule of law. 

2. Advances made on the credit of a ship for necessary repairs or supplies 
in a foreign port, create a maritime lien upon the ship, which lien may be 
enforced by a process in rem, 

Also a number of Pennsylvania statutes. 


The Chicago Legal News, for September 12, comes to us with eight pages 
of advertisements, most of it set in solid agate. This isa sign of well- 
deserved prosperity, which we are glad to see. It publishes,an opinion of 
he Supreme Court of the United States, in Weber v, Board of Harbor 
Commissioners, on riparian rights, and the authority of a state over the soil 
under the navigable waters of its harbors. 

Also an opinion of Mr. District Judge Longyear, in the Tug Clements, a case 
where a tug parted from its tow in a storm, expounding the liability of the 
owner of the tug in such cases, 

Also a decision of the Second District Court of Dakota Territory, in Preslo 
v. Alexander, Shannon, Ch, J. Subject, usury. ¢ 

Also a decision of the United States Circuit Court, Northern District of 
Ohio, in Booth v. Parks, Welker, J. Subject, infringement of patent. 

Also an opinion of the Supreme Court of Illinois (Thornton, J.), in Alvis 
v. Morrison — a case where the record of an instrument had been destroyed 
by fire. The court states the effect to be given to such recording and the cer- 
tificate of record on the original instrument. 
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